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With the exception of skilled nursing facilities, there is no absolute legal requirement for health care 
providers and suppliers and other entities that participate in the governmental reimbursement programs 
to implement Corporate Compliance and Ethics Plans. However, existence of an effective Compliance 
Program is definitely a mitigating factor if an organization is exposed to allegations of federal criminal and 
civil misconduct, and it is an absolute best practice. 
 
While federal agencies have published guidelines for structuring Corporate Compliance and Ethics 
Programs for many years, there has been little guidance on how a Compliance Program is expected to 
operate. 
 
All enterprises now have Compliance Program implementation guidance directly from the main 
governmental enforcement agency. On April 30, 2019, the Fraud Section of the United States Department 
of Justice (“DOJ”) published comprehensive guidance on “Evaluation of Corporate Compliance Programs” 
(the “DOJ Compliance Program Guidance”) that is accessible on the DOJ web site at the following link:  
https://www.justice.gov/criminal-fraud/page/file/937501/download.  

 
Importance of Implementing an Effective Compliance Program. Whether an organization has an effective 
Compliance Program is critically important when allegations of wrongdoing arise because effective 
Compliance Program implementation is potentially exculpatory and is also valuable when an organization 
is engaged in settlement negotiations with federal agencies. Consequently, when confronted with an 
allegation of misconduct, the typical initial response from the target organization is “we have a Corporate 
Compliance Program.” To the DOJ, however, merely making that statement or even showing the DOJ a 
document that appears appropriate is not enough: the DOJ needs to determine whether the Compliance 
Program is in fact effectively implemented so the Compliance Program accomplishes the fundamental 
purpose of ferreting out and preventing fraudulent conduct. 
 
Federal Sentencing Guidelines: The Birthplace of Compliance Guidance. The Guidelines for 
Organizational Defendants from the Federal Sentencing Guidelines, publication of which dates back to 
1991, form the foundation for all Corporate Compliance and Ethics Programs and describe seven specific 
elements that must be in every Corporate Compliance Program: 
 

• Standards of Conduct. The organization must establish specific ethical standards and policies 
and procedures to be followed by all of its employees and other agents that are reasonably 
capable of reducing the prospect of criminal conduct. 

 
• Responsibilities. Specific individuals within high-level personnel of the organization must be 

assigned overall responsibility to oversee compliance with such standards and procedures. 
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• Delegation of Authority. The organization must use due care not to delegate substantial 
discretionary authority to individuals whom the organization knew, or should have known 
through the exercise of due diligence, had a propensity to engage in illegal activities. 

 
• Communication/Education. The organization must take steps to communicate effectively its 

standards and procedures to all employees and other agents by, for example, requiring 
participation in training programs or by disseminating publications that explain in a practical 
manner what is required. 

 
• Monitoring and Auditing. The organization must take reasonable steps to achieve compliance 

with its standards by, for example, instituting monitoring and assessment systems reasonably 
designed to detect misconduct by its employees and other agents and by having in place and 
publicizing a reporting system through which employees and other agents can report 
misconduct by others within the organization without fear of retribution. 

 
• Discipline. The standards must be consistently enforced through appropriate disciplinary 

mechanisms, including, as appropriate, discipline of individuals responsible for the failure to 
detect an offense. 

 
• Response and Prevention. After an offense has been detected, the organization must take all 

reasonable steps to respond appropriately to the offense and to prevent future similar offenses, 
including any necessary modifications to its Compliance Program to prevent and detect 
violations of law. 

 
Within the context of these seven elements, the size and complexity of the organization dictates the 
formality of the Compliance Program. 
 
The Movement Toward Making Individual Directors, Officers, and Other Principal Agents Individually 
Responsible for an Organization’s Fraudulent Conduct. For the past 30 years, the law has continually 
evolved to make individual directors, officers, and other principal agents responsible for an organization’s 
fraudulent conduct. For example, in its 1996 decision in the case of In re:  Caremark International, Inc. 
Derivative Litigation, the Delaware Chancery Court recognized that the Federal Sentencing Guidelines 
offer powerful incentives for corporations to have in place Compliance Programs to detect violations of 
law, promptly to report violations to appropriate public officials when discovered, and to take prompt, 
voluntary remedial efforts. Accordingly, under Delaware law, corporate directors and officers have a duty 
to assure that a corporate information gathering and reporting system exists which represents a good 
faith attempt to provide senior management and the Governing Board with information regarding 
material acts, events, or conditions within the corporation, including compliance with applicable statutes 
and regulations. If a Delaware corporation fails to implement an effective Corporate Compliance Plan, 
even individual independent directors and officers can be exposed to personal liability for corporate 
misconduct. 
 
DOJ has followed the movement toward individual liability for corporate misconduct and erased all doubt 
that individuals are being targeted for acts of both civil and criminal corporate fraud when, on September 
9, 2015, Sally Quillian Yates, then the DOJ Deputy Attorney General, issued a directive to DOJ division 
leaders and U.S. Attorneys to combat corporate fraud by seeking individual accountability for corporate 
wrongdoing in what is referred to as the “Yates Memo.”  According to the Yates Memo, which remains in 



3 

effect, DOJ intends to fully leverage its resources to identify culpable individuals at all levels in corporate 
cases. 
 
The DOJ Compliance Program Guidance continues the growing emphasis on identifying individual persons 
who are involved in the compliance process as first expressed in the “Yates Memo.”  
 
The DOJ Compliance Program Guidance Complements Other Compliance Guidance. The DOJ identifies 
three fundamental lines of inquiry for determining effectiveness of a Compliance Program, each of which 
is followed by a series of specific questions for focused evaluation. Most of these questions dovetail neatly 
with the Federal Sentencing Guidelines as well as Compliance Guidelines promulgated by other 
governmental agencies such as the United States Department of Health and Human Services, Office of the 
Inspector General (“OIG”) and statutory requirements for skilled nursing facility Compliance and Ethics 
Programs enacted through Section 6102 of the Affordable Care Act of 2010 (which for convenience are 
collectively described as the “Other Compliance Program Guidelines”). 
 
Summary of DOJ Compliance Program Guidance In the Context of Other Compliance Program  
Guidelines. To put the DOJ Compliance Program Guidance into perspective, the Other Compliance 
Program Guidelines are prophylactic in nature and address what an organization should do to prevent 
allegations  of wrongdoing in specifically identified risk areas, while the DOJ Compliance Program Guidance 
describes how DOJ determines whether the organization has in fact implemented an effective Compliance 
Program after an allegation of misconduct arises.  
 
Overall, the topics and questions that DOJ uses when evaluating the effectiveness of a Compliance 
Program are much more focused and detailed than the seven core requirements of a Corporate 
Compliance and Ethics Plan as described in the Federal Sentencing Guidelines and are much more process 
oriented than the more substantive Other Compliance Program Guidelines.  
 
The DOJ Three Prong Review Process. The DOJ process involves three separate lines of inquiry: 

 
• Is the Compliance Program well designed? 

 
• Has the Compliance Program been effectively implemented? 

 
• Does the Compliance Program work in practice? 

 
In a nutshell, “design” addresses development of the Compliance Program, “implementation” addresses 
communicating with and educating all agents of the enterprise regarding the Compliance Program, and 
whether the Compliance Program “works” asks why, if a Compliance Program is well designed and 
effectively implemented, it may have failed in detecting the wrongful conduct that is the subject of the 
DOJ fraud investigation. 
 
The following is a summary of some key points on each of the DOJ’s three Compliance Program review 
prongs. 
 

IS THE COMPLIANCE PROGRAM WELL DESIGNED? 
 
Critical factors in evaluating any Compliance Program include whether the Compliance Program is 
adequately designed for maximum effectiveness in preventing and detecting wrongdoing by employees 
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and other agents and whether corporate management is enforcing the program or is tacitly encouraging 
or pressuring employees to engage in misconduct. DOJ breaks the design analysis down into the following 
lines of inquiry: 

 
• Risk Assessment; 
• Policies and Procedures; 
• Training and Communications; 
• Confidential Reporting Structure and Investigation Process; 
• Third Party Management; and 
• Mergers and Acquisitions. 

 
Risk Assessment. Because an effective Compliance Program begins with an organization’s assessment of 
its regulatory risk, DOJ prosecutors are directed to determine whether the Compliance Program is 
designed to detect the misconduct most likely to occur in an organization’s line of business and complex 
regulatory environment, the effectiveness of the organization’s internal risk assessment and the manner 
in which the organization’s Compliance Program has been tailored based on that risk assessment, and 
whether the risk assessment criteria are periodically updated to address compliance issues that have 
arisen over time.  
 
The questions under this topic relate to the Other Compliance Program Guidelines requiring a baseline 
assessment of regulatory risk and include inquiries regarding the following:  
 

• The methodology that the organization used to identify, analyze, and address its particular 
regulatory risks; 

• What information and metrics the organization used to help detect the misconduct in question; 
• Whether the organization dedicates sufficient resources to policing high risk areas rather than low 

risk areas; and 
• Whether the risk assessment is current and subject to periodic review. 

 
Policies and Procedures. DOJ states that any well-designed Compliance Program has policies and 
procedures that give both content and effect to ethical norms and that address and aim to reduce risks 
identified in the organization’s risk assessment process. As a threshold matter, DOJ prosecutors are 
instructed to determine whether the organization has a Code of Conduct that is accessible and applicable 
to all of the organization’s employees and other agents and describes the organization’s commitment to 
full compliance with relevant federal laws.   
 
DOJ Compliance Program assessment under this topic corresponds to the Other Compliance Program 
Guidelines requiring standards of conduct and communicating the standards of conduct to the 
organization’s agents and include inquiries regarding the following:  
 

• The process for designing and implementing policies and procedures, including responding to 
changes in the legal and regulatory environment; 

• How the organization manages accountability for supervisory oversight of performance in 
accordance with the standards of conduct; and 

• What guidance and training were provided to the “key gatekeepers in the control process” (likely 
Compliance Officers) regarding how to detect misconduct and when to escalate an internal 
investigation with reporting to upper management. 
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Training and Communications. Another hallmark of a well-designed Compliance Program is appropriately 
tailored training and communications. DOJ states that prosecutors should assess the steps taken by the 
organization to insure that policies and procedures have been integrated into the organization, including 
through periodic training and certification for all directors, officers, relevant employees, and, when 
appropriate, other agents and business partners. The questions under this topic relate to the Other 
Compliance Program Guidelines requiring effective communication of the Compliance Program standards 
and procedures to all employees and other agents and include inquiries regarding the following: 
 

• Whether the organization provided tailored training for high-risk and control employees that 
address the risk in the area where the misconduct arose; 

• Whether supervisory employees have received different or supplementary training; 
• How the organization measures effectiveness of the training; 
• What senior management has done to let employees know the organization’s position on the 

misconduct; 
• What communications are generally made when an employee is terminated for failure to comply 

with the organization’s standards of conduct; 
• What resources are available to employees to provide guidance regarding compliance policies; 

and 
• Whether the organization has assessed whether its employees know when to seek advice and 

whether they are willing to do so. 
 
Confidential Reporting Structure and Investigation Process. Another hallmark of a well-designed 
Compliance Program is the existence of an efficient and trusted mechanism by which employees can 
anonymously and confidentially report allegations of a breach of the organization’s Code of Conduct, 
breach of policies and procedures, or suspected or actual misconduct. 
 
The questions under this topic relate to the Other Compliance Program Guidelines requiring responding to 
allegations of misconduct and preventing further similar offenses and include inquiries regarding the 
following: 
 

• Whether the organization has an anonymous reporting mechanism and, if not, why not; 
• How the compliance hotline or other reporting mechanism is communicated to employees; 
• Whether the compliance reporting mechanism has been used; 
• How the organization collectes, analyzes, and uses information from its compliance reporting 

mechanisms and determineds which complaints merit further investigation; 
• How the organization insures that investigations are independent, objective, appropriately 

conducted, and properly documented; 
• Whether the organization uses timing metrics to insure responsiveness; 
• Whether the organization has a process for monitoring investigation outcomes and insuring 

accountability for responding to the findings; 
• Whether sufficient financial resources are dedicated to the reporting and investigating 

mechanisms; and 
• Whether the organization periodically examines compliance reports for patterns of misconduct or 

other red flags for compliance weaknesses. 
 
Third Party Management. In general, regulatory authorities distrust independent contractor 
arrangements under the theory that they are more susceptible to fraud and abuse. Accordingly, all 
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Compliance Programs are expected to address the risks associated with third party management 
companies. 
 
The questions under this topic relate to the Other Compliance Program Guidelines requiring delegation of 
authority for implementing the Compliance Program to qualified persons when an organization’s 
operations have an independent, third party management company and include inquiries regarding the 
following: 
 

• How the organization’s third party management process has corresponded to the nature and level 
of the enterprise risk identified by the organization; 

• Whether this process is integrated into the relevant procurement and vendor management 
process; 

• The business rationale for using a third party management company; 
• What mechanisms the organization uses to insure that the third party management company 

contract terms specifically describe the services to be performed and have appropriate payment 
terms, the described contractual work is actually performed, and that compensation is 
commensurate with the services rendered; 

• How the organization analyzes the third party’s incentive model against compliance risks; 
• How the organization monitors third party management performance; 
• How the organization has trained the relationship managers about what the organization’s 

compliance risks are and how to manage them; 
• How the organization has incentivized compliance and ethical behavior by third party 

management companies; 
• Whether red flags were identified from the due diligence of the third parties involved in the 

misconduct and how they were resolved; 
• Whether a similar third party has been suspended, terminated, or audited as a result of 

compliance issues; and  
• How the organization has monitored situations to insure that compliance issues related to vendor 

relationships do not arise again. 
 
Mergers and Acquisitions. Compliance issues frequently arise in acquisition due diligence. Consequently, 
DOJ expects organizations to include a comprehensive compliance risk assessment as part of the 
organization’s due diligence process.  
 
The questions under this topic relate to review of the compliance function in a specific setting and do not 
precisely fall into the requirements identified in the Other Compliance Program Guidelines and include 
inquiries regarding the following: 
 

• Whether the misconduct or risk of misconduct was identified during due diligence; 
• How the risk assessment due diligence was conducted and who individually conducted it; 
• How the compliance function has been integrated into the merger, acquisition, or integration 

process; 
• What has been the organization’s process for tracking and remediating misconduct identified in 

due diligence; and 
• What has been the organization’s process for implementing compliance policies and procedures 

at new entities. 
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IS THE COMPLIANCE PROGRAM EFFECTIVELY IMPLEMENTED? 
 
DOJ says that even a well-designed Compliance Program may be unsuccessful in practice if 
implementation is lax or ineffective. Prosecutors are instructed to probe whether a Compliance Program is 
a “paper program” or one implemented, reviewed, and revised in an effective manner. DOJ breaks the 
effectiveness of implementation analysis down into the following lines of inquiry: 
 

• Commitment by Senior and Middle Management; 
• Autonomy and Resources; and 
• Incentives and Disciplinary Measures. 

 
Commitment by Senior and Middle Management. The DOJ states that, beyond compliance structures, 
policies, and procedures, it is important for an organization to create and foster a culture of ethics and 
compliance with the law. The effectiveness of a Compliance Program requires a high-level commitment 
by organizational leadership to implement a culture of compliance from the top. DOJ emphasizes that 
the organization’s top leaders, specifically the Governing Board and executive officers, set the tone for 
the entire organization. The Governing Board is responsible for implementation of an effective 
Compliance Program, and that responsibility cannot be delegated.  In fact, the DOJ expects an 
organization’s Governing Board to include a representative with compliance expertise. 
 
The questions under this topic relate to the Other Compliance Program Guidelines requiring specific high-
level personnel to have overall responsibility for implementing the Compliance Program and include 
inquiries regarding the following: 
 

• Whether compliance expertise is been available on the board of directors;  
• Whether senior leaders, through their words and actions, encourage compliance, including the 

type of misconduct involved in the investigation. 
• Whether senior leaders have demonstrated leadership in the organization’s compliance and 

remediation effort and what specific actions senior leadership has taken in that regard; 
• Whether the board of directors have held executive or private sessions with the compliance and 

control functions;  
• What types of information the Governing Board and senior management examined in their 

oversight of the area in which the misconduct occurred;  
• Whether managers tolerated greater compliance risks in pursuit of new business and greater 

revenue; and 
• Whether managers encouraged employees to act unethically to achieve a business objective or 

impeded compliance personnel from effectively implementing their duties. 
 
Autonomy and Resources. As evidence that a Compliance Program is more than a piece of paper kept in 
a drawer, DOJ instructs prosecutors to inquire into the sufficiency of the personnel and resources 
dedicated to the compliance function and in particular whether compliance officers have (1) sufficient 
authority within the organization, (2) sufficient resources, particularly staff available to undertake the 
requisite auditing, documentation, and analysis required of an effective Compliance Program, and (3) 
sufficient autonomy from operating management, such as direct access to the organization’s Governing 
Board or the Board’s audit committee. Prosecutors should also evaluate the resources the organization 
has dedicated to compliance, the authority and independence of the compliance function, and 
availability of compliance expertise to the Governing Board. 
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The questions under this topic relate to the Other Compliance Program Guidelines requiring 
communicating compliance standards and procedures to all employees and other agents as well as 
requiring specific high-level personnel to have overall responsibility for implementing the Compliance 
Program and include inquiries regarding the following:  
 

• Whether the Governing Board established an information and reporting system that is reasonably 
designed to provide management and the Governing Board with timely and accurate information 
sufficient to allow them to reach an informed decision regarding the organization’s compliance 
with applicable law; 

• Whether the Compliance Program is an independent function reporting to the CEO or Governing 
Board (which is preferred under all Guidelines) or whether it reports to the legal department or 
business department (which is disfavored); 

• How the compliance function compares to other departments regarding rank, titles, resources, 
compensation levels, and access to key decision makers; 

• Whether compliance personnel are properly qualified; 
• Whether the compliance officers had direct reporting lines to the Governing Board; 
• How often do Compliance Officers meet with the Governing Board or the Board’s audit committee 

and are members of senior management present for these meetings;  
• How does the organization insure independence of the compliance function; 
• Whether the compliance department received proper funding and resources; and 
• Whether the organization outsourced the compliance function to an external firm or consultant 

and if so how that decision was both made and managed. 
 
Incentives and Disciplinary Measures. Discipline is an obvious fundamental element of an effective 
Compliance Program. DOJ instructs prosecutors to assess the extent to which the organization’s 
communications convey to all of its representatives that unethical conduct is not tolerated and will bring 
swift and consistently applied consequences, regardless of the position or title of the representative who 
engages in the misconduct (implying that disciplinary measures must apply as much to senior 
management as to mid or low level employees).  As stated above, when confronted with a fraud 
investigation, the first response from an organization to mitigate potential consequences is frequently to  
inform the investigators that “we have a Compliance Program.”  Investigators sometimes attempt to 
validate the assertion by countering “then let me see your disciplinary records.” DOJ also instructs 
prosecutors to review whether the Compliance Program provides incentives for improving and developing 
a Compliance Program or demonstrating ethical leadership.    
 
Prosecutors are instructed to conduct the following inquiries under this topic:  
 

• Who participates in making disciplinary decisions;  
• When and how the reasons for discipline and disciplinary actions in response to the misconduct 

are communicated to representatives;  
• Whether the organization has ever terminated or disciplined any person for similar misconduct; 
• Whether disciplinary actions are consistently and fairly applied; and 
• Whether the organization incentivizes engaging in compliant and ethical conduct. 
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DOES THE COMPLIANCE PROGRAM WORK IN PRACTICE? 
 
Prosecutors are required to assess the adequacy and effectiveness of the Compliance Program at the time 
of the offense that is under investigation and at the time of the charging decision. DOJ reviews the 
following in determining whether a Compliance Program works in practice: 

 
• Continuous Improvement, Periodic Testing, and Review; 
• Investigation of Misconduct; and 
• Analysis and Remediation of Any Underlying Misconduct. 

 
Continuous Improvement, Periodic Testing, and Review. DOJ says that one hallmark of an effective 
Compliance Program is its capacity to improve and evolve because actual implementation of compliance 
controls in practice necessarily reveals areas of risk and potential adjustment. Every organization’s 
business changes over time as do the laws that govern its actions, industry standards, and the general 
competitive environment in which the organization operates. Accordingly, DOJ instructs its prosecutors to 
consider whether the organization has engaged in meaningful efforts to review its Compliance Program 
and insure that it is not stale. In evaluating whether a Compliance Program works in practice, prosecutors 
should consider revisions to the Compliance Program in response to lessons learned. Prosecutors are 
specifically directed to determine whether an organization has taken reasonable steps to insure that the 
organization’s Compliance Program is followed, including monitoring and auditing to detect potential 
misconduct and evaluating periodically the organization’s Compliance Program. 
 
Inquiries under this topic relate to the Other Compliance Program Guidelines requiring monitoring and 
auditing the effectiveness of the Compliance Program and include inquiries regarding the following: 
 

• The organization’s process for determining when and how frequently the organization has 
undertaken an internal audit of the effectiveness of the Compliance Program; 

•  What kind of audits would have revealed the misconduct before it occurred, whether those 
audits conducted, and what were the findings of any such audit; 

•  Whether relevant audit findings and remediation progress have been reported to senior 
management and the Governing Board on a regular basis and whether senior management and the 
Governing Board have followed up; 

•  How often internal audits are generally conducted in high risk area assessments; 
•  What control testing the organization has generally undertaken; 
•  Whether the organization updated its risk assessments and reviewed its compliance policies, 

procedures, and practices; 
•  How often and how does the organization measure its culture of compliance; and 
•  Whether the organization seeks input from all employee levels to determine whether all 

employees perceive senior and middle management’s commitment to the Compliance Program. 
 
Investigation of Misconduct. DOJ prosecutors are instructed to determine whether the organization has a 
properly functioning system for the timely and through investigation of any allegations or suspicions of 
misconduct by the organization and its employees and other agents.  
 
This line of inquiry relates to the Other Compliance Program Guidelines requiring organizations to 
“respond” to allegations of misconduct and take action to “prevent” further similar offenses and include 
inquiries regarding the following:  
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• Whether the organization insures that investigations are independent, objective, appropriately 
conducted, and properly documented; 

• Whether the organization’s investigations are used to identify root causes, system vulnerabilities, 
and accountability lapses, including among supervisory managers and senior executives; 

• The organization’s process for responding to investigative findings; and 
• How high up in the organization the investigative findings are reported. 

 
Analysis and Remediation of Any Underlying Misconduct. Under DOJ’s internal rules, to receive full credit 
for timely and appropriate remediation of misconduct, an organization should demonstrate a “root cause 
analysis” and, when appropriate, remediation to address the root causes. Accordingly, prosecutors are 
instructed to consider any remedial actions taken by the organization including appropriate discipline of 
all employees and other agents involved in the misconduct, either through direct participation or 
oversight failure, as well as those with supervisory authority over the area in which the misconduct 
occurred. This is a common theme: DOJ expects effective discipline and accountability for senior 
management, up to and including the “C-Suite.” 
 
Inquiries in this area include the following: 
 

• The organization’s analysis of the root cause of the misconduct and whether the response 
revealed “systemic issues” (in contrast to an isolated incident); 

• Who was involved in making the analysis; 
• If policies and procedures should have prohibited the misconduct, whether they were effectively 

implemented and whether employees and other agents with responsibility for implementing the 
policies and procedures have been held accountable; 

• Whether there were prior opportunities to detect the misconduct, and, if so why the 
opportunities were missed; 

• What specific remediation has addressed the issues identified in the root cause and missed 
opportunity analysis; 

• Whether the organization took timely disciplinary action in response to the allegation of 
misconduct; 

• Whether the organization considered disciplinary action for failures in supervision; and  
• Whether the organization has ever terminated or otherwise disciplined any representative for the 

misconduct at issue. 
 

Using the DOJ Compliance Program Guidance for Self-Assessment. Organizations now have a detailed 
template for understanding how the DOJ assesses existing Compliance Programs when there is an 
allegation of wrongdoing. It is therefore advisable for all organizations to engage in a self-assessment of 
the effectiveness of their Compliance Programs using the DOJ Compliance Program Guidance as a 
baseline for how Compliance Programs are expected to perform. 
 
While DOJ attempts to break its Compliance Program analysis into three prongs, each with detailed 
lines of inquiry, there is substantial overlap between the three prongs. Consequently, it is helpful to 
take a step back and identify some fundamental elements that can guide any organization regarding 
assessment of its Compliance Program. 

 
Reflecting on the content of this analytical framework, we see the following themes: 
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• Compliance Expertise Must Be Made Available to the Governing Board. The Governing Board 
must actively oversee implementation of the organization’s Corporate Compliance and Ethics 
Plan. This is consistent with the standard of conduct for directors of Delaware corporations 
established in In re: Caremark International, Inc. 
 

• The Governing Board Should Include a Director with Compliance Expertise. The DOJ expects 
an organization’s Governing Board to include a representative with compliance expertise. 
 

• Senior Management Must Be Actively Involved In Supervision of the Compliance Process. 
When an allegation of misconduct arises, DOJ can make senior management accountable, 
even if senior management is not directly involved in the alleged misconduct. This is consistent 
with both the “Responsible Office Doctrine” that has long been part of federal False Claims Act 
law and the “Yates Memo” that focuses on making individuals responsible for corporate acts. 
 

• The Compliance Function Must Have the Ability to Report Directly to the Governing Board. 
This addresses the concern expressed in the Compliance Program Guidelines that compliance 
concerns reported to compliance officers through the organization’s internal reporting system 
might be blocked by senior management (such as the chief financial officer, general counsel, or 
chief executive officer), whose performance may be implicated in the report. 

 
• DOJ Distrusts Independent Contractors. In general, federal regulatory agencies believe that 

there is more opportunity for misconduct through independent contractor arrangements than 
there is through bona fide employees, and the DOJ Guidance is consistent with that belief. For 
example, it is perfectly permissible for an organization to outsource the compliance function to 
an independent contractor, but, if so, then how and why that decision was made and how it was 
managed must be explained. This leads back to informed decision making by the Governing 
Board. Also, the DOJ dedicates an entire topic to Third Party Management, demonstrating that 
DOJ perceives third party management as a regulatory vulnerability. Although third party 
management agreements are also perfectly permissible, they are subject to intensified scrutiny 
when an allegation of misconduct arises. Once again, responsibility for oversight of the third 
party management agreement and accountability of third party vendors in general falls on the 
organization’s Governing Board. 

 
• The Organization Is Expected to Engage in Continuous Self-Critical Analysis and Regulatory  

Risk Assessment.  A Corporate Compliance and Ethics Plan cannot be a static piece of paper 
filed in a notebook in the organization’s bookcase: it must become a living, breathing part of the 
organization. Resources must be allocated for active management of the compliance function 
and periodic assessment to identify potential regulatory risk. 

 
Every organization now has a blueprint for understanding how the DOJ will assess an organization’s 
compliance efforts when there is an allegation of misconduct. How would your Compliance Program 
hold up to this scrutiny? 

 
If you want additional information, please contact Tom Baker at (404) 276-1337 or 
tom.baker@coronatservices.com. 


